








9 FAM 41.55 N6 Consultation Requirement
(TL:VISA-115; 6-19-95)

Consultation with an appropriate U.S. peer group (which could include a
person or persons with expertise in the field), labor and/or management
organization regarding the nature of the work to be done and the alien’s
qualifications is mandatory before a petition for an O-1 or O-2 classification
can be approved. Consultation shall be in the form of a written advisory
opinion The advisory opinion is usually obtained by the petitioner, although
INS may obtain or waive it under certain circumstances. Consultations are
advisory in nature and are not binding on INS.

9 FAM 41.55 N7 Effect of Labor Disputes
(TL:VISA-68; 10-20-92)

a. INS will deny an O petition in the event that the Secretary of Labor
certifies that a strike or labor dispute is in progress in the occupation at the
place the alien will be employed, and the alien’s employment would
adversely affect the wages and working conditions of U.S. workers. If the
petition has already been approved, but the alien has not yet entered the
United States or commenced employment, the approval of the petition is
automatically suspended and application for admission be denied.

b. Should a consular office receive notification from INS, the
Department, or another official source that a previously approved petition
has been suspended because of a strike or other labor dispute, it shall
defer visa issuance and follow whatever instructions are given regarding the
disposition of the suspended petition. If a post has any question regarding
the validity of a particular petition, it should query the approving INS office
directly.

9 FAM 41.55 N8 Significance of Approved Petition

9 FAM 41.55 N8.1 INSResponsblefor Adjudicating O Petitions
(TL:VISA-68; 10-20-92)

Every O-1 and O-2 alien must be the beneficiary of a petition, approved
by INS, prior to visa issuance or, in the case of visa- exempt aliens,
admission into the United States. By mandating a preliminary petition,
Congress placed responsibility and authority with INS to determine whether
the requirements for O status which are examined in the petition process
have been met.



9 FAM 41.55 N8.2 Effect of Filing Immigrant Visa Petition
(TL:VISA-68; 10-20-92)

INS has determined that the approval of a permanent labor certification
or the filing of a preference petition for an alien shall not be a basis for
denying an O petition, a request to extend such a petition, or the alien’s
application for admission, change of status, or extension of stay. The alien
may legitimately come to the United States for a temporary period as an O
nonimmigrant and depart voluntarily at the end of his or her authorized stay
and, at the same time, lawfully seek to become a permanent resident of the
United States.

9 FAM 41.55 N8.3 INS Notification to Petitioner of Petition
Approval

(TL:VISA-115; 6-19-95)

Form [-797, Notice of Action [see 9 FAM 41.55 Exhibit 1], is used by the
INS to notify the petitioner that the O petition filed has been approved or
that the extension of stay in O status for the employee has been granted.
The approval notice shall include the alien beneficiary’s name,
classification, and the petition’s period of validity. The petitioner may furnish
Form 1-797 to the employee for the purpose of applying for his or her O
visa, or to facilitate the employee’s entry into the United States, either
initially or after a temporary absence abroad during the employee’s stay in
O status.

9 FAM 41.55 N8.4 Approved Petition |s Prima Facie Evidence of
Entitlement to O Classification

(TL:VISA-115; 6-19-95)

a. An approved Form [-129, Petition for Nonimmigrant Worker, or
evidence that the O petition has been approved (an original Form 1-797,
Notice of Action, or telegraphic or telephonic notification from INS or the
Department) is, in itself, to be considered by consular officers as prima facie
evidence that the requirements for O classification have been met. Other
than instances involving obvious errors, consular officers do not have the
authority to question the approval of O petitions without specific evidence,
unavailable to INS at the time of petition approval, that the beneficiary may
not be entitled to status. The large majority of petitions approved by INS are
valid, and involve bona fide establishments, relationships, and individual
qualifications which conform to regulations in effect at the time the petition
was filed.



b. On the other hand, the approval of a petition by INS does not relieve
the alien of the burden of establishing visa eligibility. If the consular officer
has reason to believe, based upon information developed during the visa
interview or other evidence which was not available to INS, that the
beneficiary may not be entitled to status, the consular officer may request
any additional evidence which bears a reasonable relationship to this issue.
Disagreement with INS interpretation of the law or the facts, however, is not
sufficient reason to ask INS to reconsider its approval of the petition.

9 FAM 4155 N8.5 Referring Approved O Petition to INSfor
Reconsider ation

(TL:VISA-68; 10-20-92)

Posts shall consider all approved O petitions in light of these Notes,
process with dispatch those cases which appear legitimate, and identify
those which require local investigation or referral to the approving INS office
for reconsideration. Posts should refer cases to INS for reconsideration
sparingly, to avoid inconveniencing bona fide petitioners and beneficiaries
and causing duplication of effort by INS. Consular officers must have
specific evidence of either misrepresentation in the petition process or of
previously unknown facts, which might alter INS’s finding, before requesting
review of a Form [-129 approval. When seeking reconsideration, the
consular officer shall forward the petition, all pertinent documentation, and a
written memorandum of the evidence supporting the request for
reconsideration to the approving INS office. A copy of all material, including
the visa petition and supporting documents, must be retained at post.

9 FAM 41.55 N9 Other Filing Situations

9 FAM 4155 N9.1 Servicesin More Than One L ocation
(TL:VISA-115; 6-19-95)

A petition which requires the alien to work in more than one location
must include an itinerary with the dates and locations of the employment,
and must be filed with the INS Service Center having jurisdiction in the area
where the petitioner is located. The address which the petitioner specifies
as its location on the petition shall be where the petitioner is considered to
be located. If the petitioner is a foreign employer with no U.S. location, the
petition shall be filed with the Service Center having jurisdiction over the
area where the work will begin.

9 FAM 41.55 N9.2 Servicesfor More Than One Employer
(TL:VISA-115; 6-19-95)












9 FAM 41.55 N13.1 Evidence Forming Basisfor Issuing O Visas
(TL:VISA-115; 6-19-95)

The appropriate evidence forming the basis for O visa issuance consists
of an approved Form 1-129 petition, or telegraphic or telephonic notification
from INS or the Department of the approval of such a petition, or an original
Form 1-797, Notice of Action, presented by the visa applicant, which shows
that the petition on his or her behalf has been approved or that his or her
authorized stay in O status has been extended. The Form I-797 [see 9 FAM
41.55 Exhibit 1] is computer-generated and unsigned. To be valid it must
contain the date of the notice, names of the petitioner,
beneficiary/beneficiaries, petition/receipt number, expiration date of the
petition, name, address and telephone number of the approving INS office.
If a post has any question regarding the bona fides of a particular Form |-
797, it should query the originating INS office directly.

9 FAM 41.55 N13.2 Validity of O Visas
(TL:VISA-68; 10-20-92)

The validity of an O visa may not exceed the period of validity of a
petition approved to accord O status or the period for which the alien’s
authorized stay in O status was extended. If the period of reciprocity shown
in 9 FAM PART IV Appendix C is less than the validity period of the
approved petition or extension of stay, it shall prevail.

9 FAM 41.55 N13.3 Annotating O Visas
(TL:VISA-68; 10-20-92)

Posts shall enter the number of the alien’s approved petition (or the
number of the principal alien’s petition in the case of O-3 dependents)
immediately below the lower margin of the visa, followed by the name and
location of the alien’s employer. MRV posts should follow appropriate
operating instructions for annotating visas.

9 FAM 41.55 N13.4 Issuing Single O Visa Based on More Than
One Petition

(TL:VISA-68; 10-20-92)

If the alien is the beneficiary of two or more O petitions and does not
plan to depart from the United States between engagements, consular
officers may issue a single O visa valid until the expiration date of the last
expiring petition, reciprocity permitting. The required annotations [see 9
FAM 41.55 N13.3 above] from all petitions shall be placed below the visa.

9 FAM 4155 N13.5 Limitation of O Visas









